S E

ey et~

e & —p—

e B i e Ak b o,

PR R 4 ) eyl o WD AT el ) T (Tt P L

UNITED STATES DISTRICT COURT 3
BASTERN DISTRICT OF KENTUCKY JAMES B. TODD J

LEXINGTON U.S. MAGISTRATE JUDGE

UNITED STATES OF AMERICK
V.

MAGISTRATE'S DOCKET NO.
CASE NO. 95~ S/0F8 77

AFFIDAVIT POR COMPLAINT

DON YATES

James W. Cobb, being first duly sworn upon his oath.
deposes and 8ayG.

1. That he is a Special Agent of the United States Secret
Service and has been so employed since December 12th, 1983,
and that he has been agsigned to ang participated in the
investigation of cases involving violations of federal law
prohibiting the unauthorized uge of access devices in
violation of Title 18, United States Code, Section 1029.

2. That on or about August 15th, 1995, your complainant
interviewed Special Agent Tom Tamburello, U.S. Secret
Sexrvice, Philadelphia Field Office, who stated that on
4/13/95 he. along with other agents of the Secrer Service,
exacuted a federal search warrant on J.E.M. Marketing located
at 13 Lynford rRd4., Che Hill, New Jersey. This busineas was
operaced by Irv, Gary and Jody Epstein and was in the
businegs of manufacturing copgcac "black boxes" used to
illegally reproduce the telephons numbers and €lectronic
serial numbexrs af cellular telephones.

3. That on that same day, Special Agent Tamburello adviased
that pursuant to the axecution of the aforementioned federal
seaych warrant., & list of purchasers of co?ycat black boxes
was located in the aforemencioned sugpaect location. This list
identified a Don Yates, Lexington, Kentucky as one of several
purchasers of the illegal "black boxes* manufactured by JEM
Marketing.

4. That on August 16th, 1995. your complainant interviewad
Dan Ambrosini, Cellular One, 124 Keeneland Dr., Richmond, Ky.
Ambrosini had previcugly telephcned the U.S. Secret Service
in Lexington, Ky. to comglain about a Pon Yates who wag using
an 1llegally obtained “"black bax" to reproduce the telephone
numbera and electronic serial numbers of previously issued
Celephones. Ambrogini gtated that Yates has starced a
business wherein he charges customers one hundred and fifty
dollars (S$150) to duplicate ("clone*) the teleéephone numbers
and electronic serial numbers, belonging to their original
Cellular telephones, into additional telephones thereb¥
aveiding the activation fees and monthly service feeg for
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! each additionally cloned phone. These monthly servicy fees
include a one (ime activation fee of $35 per each additional
cellular talephone, along with monthly servicc fees ranging
betrwegn $25 and $150. rosini adviged that the actual loss
in dollars to the cellular teleghone 1ndustry is unknown to
daca due to their inabiliry to differenciate betwean calls
made on the originally purchased telephone and any phone
"cloned” by Don Yates. Ambrogini added that the telephone
numbers and electronic serial numbers that are issued tO
their customers are the property of the cellular carrier, not
the cusrtomer themselves, and that these numbers are uged to
facilitate calling and tracking for billing purgoaes_
Ambrosini adv?sed that customers using a cellular
! telephone with a telephone number and an aleactronic serlal
number can obtain telephone gervice throughout the United
States.
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5. That on September 13ch, 1995 SA James Burch, United
Stataes Secret Service, telephoned Don Yates at 606-272-1440.
SA Burch. acting in an undercover capacity, questioned
suspect Yataes abourt the procedures involved with obtaining a
“cloned " phone and alsgo inquired about the costs involved.
SA Burch told me that Yates stated he could duplicate the
telephone number of his {Burch'sg) caellular telephone onto
additional cellular telephonesg wherein the cellular syecem
would only "see" the original phone as being uzed. Yates
sctated that the only fee would be a one time programming fee
te him. Yates stated that although he (Burch) would have to
pay the carrier for the additional air time generated by the
second phone, he would not have to pay for any extra
additional charges on a monthly basis for having additional
cellular telephones. Yates told Burch he operates his
business out of a van and would meet him when Burch was ready
to "clone” cellular telephones.
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6. That an September 18th. 1995 Cellular One Communications.
Richmond, . provided two cellular telephones to the U.S.
Secret Service for use 1n an undercover transaction with Mr.
Yates. In a gigned sworn affidavit, Cellular One Technician
John Herbst stated that the first phone, a Motorola "M”
seriegs telephone, maechanical serial number FOSLFDB438AG. wasg
programed with electronic serial number 8262DD8D and
telephone number 606-544-5592. Herbst further stated that
the gecond celephone, a Motorocla "DCP S50" geries cellular
telephone, wmaechanical gerial number FOIHLD841SBG, was
programed with electronic serial number C34815C8 and contains
no telephone number {Mobile Idantification Number) .
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7. That later on September 18th, 1595 an undercover meeting

wag arranged between SA James Burch and suspect Don Yates.
SA Burch told me that during this meeting, Don Yates

took both of the aforamantioned cellular telephones from him,

recorded the telephone number (from the previously

programed "M" series telephone), by turning on the telephone,

B TRt A e o b T

'

T T 3 I T T T Ty N R N T ST AR AT L T € T R T TR T R R R P e S e P S R T R



b

— Faiaas : ST T s
E T T R TR T T R A T T T T S R SN T I T it 2 e e A 1 ki gkt

and the electronic gerial number, which 18 listed on the rear
of that game telephone, and then transferred those numbars to
the previgusly blank teleaphone by connecting this seccond
telephone, via a patch cord, to a black box located in his
briefcase. Yates then keyed in the unauthorized telephone
numpber and electronic serial number by using a key pad on the
front of the copycat "black box~. Yatrtes than tested the
"cloned " telephone to ensure its operation. Upon completion
0f this process, Burch asked Yates how much he owed him for
thls gervice and Yates replied 3150 Burch then provided thas
amount 1in cash

8. That on 9/21/95 the aforementioned cellular telephones,
previougly programed and provided by Callular One Technician
John Herbst, and subeeguently "cloned" by Don Yates, were
again analyzed DX rbat at Cellular One Communications,
Richmond, Following his examination of the subject second
cellular celephone the Motorola "DCP 550", Herbst stated
that thia telephone, which previously contained no telephone
number and had an E.S.N. of C34815(CB, now contained telephone
number 606-544-5592 and an E.S.N. of B8262DDB8D. Thése two
numbers were previocusly programsd into the Motorola "M"
deries telephone with was provided to Don Yates by SA James
Burch as his legitimately purchased cellular telephone.

FORTHER COMPLAINANT SAYETH NOT.

mes Cobb
Special Agent
United States Secret Service

//
SUBSCRIBED AND SWORN to before me this. /> day of 199
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

HOUSTON CELLULAR C.A. NO. 95-617

TELEPHONE COMPANY
V.

JOHN C. NELSON, individually and
d/b/a both CELL TIME CELLULAR and
ACTION CELLULAR and DANNY
HART, individusally and d/b/a both
ACTION CELLULAR and ACTION
CELLULAR EXTENSION

Podtls 31 -7 BV 0 3T B e -0 s  Hod

HOUSTON CELLULAR'S MOTION FOR PARTIAL SUMMARY JUDGMENT
GAINST ENDANT C2+ TECHNOLOGY, INC.

Houston Cellular Tclephone Company (Houston Cellular) is suing C2+ Technology, Inc.
{C2+) for damages and a declaratory judgment relating to C2+'s illegal emulation of the Electromic
Serial Numbers (ESN) of cetlular telephones. Because there are no genuine issucs of material fact
and Houston Cellular is entitled to judgment as a matler of law, Houston Cellular sequests the court
grant summary judgment in its lavor under ch.R.Civ.P. 56.

BACKGROUND FACIS:

l. Houston Cellular, a cellular camer, is licensed by the Federal Communications
Commission (FCC) as the exclusive provider of cellular communications scrvices on its authorized
Irequencies in the Houston Metropolian Staustical Arca, which includes Harris, Libcrty,

Monigomery, Waller, Fort Bend and Brazoria Counties. Sce Alfidavit of Mike Hanalin attached lo

this motion as Exhibit “A".

2. The ESN on a cellular teiephone is a 32 bit binary number that uniquely identifies a
cellular mobile transmitter to a cellular system. See Aflidavit of Mike Hapafin. It is separate and
distinct from the phone’s 10-digit telephone number.  One purpose of the ESN in a cellular
telephone is similar to the Veicle Identification Number in an automobile. It uniquely identifies
the equipment 1o assist in recovery, if the equipment is stolen. More importantly, the ESN is -

designed 1o identify an authorized subscriber and cnable cellular licensees, like Houston Cellular
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(o authorize system usc and to properly bill for calls made (o and from a celtular telephone.  Sce
Second ESN Order (defined below) attached Lo this motion as Exhibit “B” al paras. 54, 59.

3. Altering a cellular telephone’s ESN allows a person (o simulate the signal of a
different cellular telephone. This process, called emulation, allows one celular phone to ecmulate,
or imitale, another celiular phone. A person may then make a cail on one cellular telephone while '
actually charging the call 1o another phone. Altering an ESN (acilitates fraudulent and unauthorized
cellular calls. Sce Second ESN Order at para, 60. An unauthorized user of a cellular phone that
has an altered ESN can make numerous local and long distance calls and have the charges billed lo
a totally unsuspecting cellular customer. Alternatively, ESN alteration cnables one cellular phone
to emulale another cellular phone beyond the detection abilities of celflular licensees. This cnables a
customer to use more than one lelephone for the samc tclephane number, thereby avoiding monthly
access charges charged by Houston Cellular and other cellular licensecs. By altering an ESN, a
customer can fraudulently avoid paying the monthly access charge {or multiple cellular phones,
resulting in a significant loss of revenues to the licensee. See Second ESN Order at para. 60.

4. Houston Cellular recently offered a special long distance program which allowed
customers {ree air lime on all long distance calls in the State of Texas. Sec Affidavit of Mike
Hanafin. Use of this long distance program permits a customer o call long distance from his
cellular telephone and pay only the rate charged by the customer’s pre-sclected long distance
carrier. Houston Cellular does not charge for air time on the calls. Alteration of an ESN allows a
customer to have multiple cellular phones covered by a single monthly fee payment for the long
distance program, resulting in a substantial loss of revenue to Houston Cellular. See Affidavit of
Mike Hanatin.

5. C2+ developed softwate, equipment, and manuals to emulate ESNs,  See
Deposition of Carol Patton which is attached to this motion as Exhibit “C"atp. 14, 1. 11, 12; Sec
1994 | case Agreement attached to A(fidavit of Mark A. Cai gan as Exhibit “1”. The Affidavit of
Mark A. Carrigan is attached hereto as Exhibit “D”. On August 9, 1994, C2+ enlered into 2 “1994

lease agreement” with Cell Time Cellufar in which C2+ agreed o provide Cell Time Cellular
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equipment and software to emulate ESNs. Sec Leasc Agreement. Under the lease agreement,
John C. Nelson (Nelson), individually and doing business as Cell Time Cellular and as Action
Cellular, became an exclusive distributor of C2+'s “product” (the sollware qnd cquipment (o
emulate ESNs) in the Houston Mectropolitan Statistical Area. See Deposition of John C. Nelson,
altached to this motion as Exhibit “E"”, at pp. 28, 29; See Deposition of Carol Patton at p. 37, 1l '
9,10, Using ideas provided by C2+, Nelson adverlised his service of allowing a customer “morc
than one phone on the same number.” See Advertisement of Action Cellular Extension, Inc.
atlached 10 Alfidavit of Mark Carrigan as Exhibit “2".

6. Nelson, using C2+'s technology and software, emulated the cellular tclephones of
cellular tclephone users throughout Houston, including Houston Celiular customers. See Loading
Code Order Form attached to Affidavit of Mark Carrigan as Exhibit “3”. C2+ provided Nelson
marketing ideas and sent him samples of advertisements. See Deposition of Carol Pation, p. 27,
I, 18 to p. 28, 1I. 3. Nelson was sent f 6nns by C2+ to be filled out when a customer purchased an
emulated phone. Sce Loading Code Order Form. [n addition, C2+ provided Nelson referrals of
customers in Houston. See Deposition of Carol Patton at p. 90, 1L, 16-23. For ccllular telephones
other than Motorolas, Nelson sent the telephone to C2+ in Montgomery, Atabama to be emulated.
See Deposition of John Nelson at p. 39, Il. 7-11; See Deposition ol Carol Patton, p. 41, Il. 14 to
p. 42 il. 8.

7. C2+ represcnied o Nelson thal emulating cellular telephones of Houston Cellular
customers was legal.  See Deposition of John C. Nelson at pp. 32, 33; See Public Nolice
atached 1o the Affidavit of Mark Carrigan as Exhibit “4™; See Depasition of Carol Patton at p. 34,
Il 22t0p.36,11. 4.

8. As a resuit of C2+'s emulation of ESN's of Houston Cellular customers, Houston
Cellular could nol track users of jts service. See Alfidavit of Miké Hanafin. Houston Cellular was
unable 1o bill for certain air time and unable to determine the correct number of telephones per
customer for monthly access charges. Houston Cellular lost monthl y access [ees, revenues [rom

the cost of replacing emulated phones for Houston Cellular customers, and revenues from



“leatures” available 1o Houston Cellular customers (e.g., weekend saver, voice activated dialing,
voice mail, call Torwarding, and conlcrence calling).  See Affidavit ol Hanafin. Houston Ccllular
also incurred attorneys’ fees as a result of its cfforts to stop C2+'s agents from wronglully
emulating the ESNs of cellular telephones.  Finally, Houston Cellular incurred Josses {rom
customers who were not willing to replace their emulated phones, and Houston Cellular had to

disconnect their cellular service. See Alfidavil of Hanafin.

GU S AND HORITIES
Summary Judgment Standard
9. Fed.R.Civ.P. 56 requires a moving party to affirmalively dcmonstrate by
admissible evidence that there is no genuine issuc as to any matcrial fact and thc moving party is
entitled 10 a judgment as a matter of law. When the moving party has carricd his burden under

Rule 56(c), his opponent must present more than a metaphysical doubt about thc malcrial {acts.
Washington v. Armstrong World lpdus., lne., 839 F.2d 1121, 1123 (Sth Cir. 1988) (ciling
sushi ctric Industgal Co., Lid. v, Zenith Radio Corp., 475 U.S. 574 (1986)). To defleat

the motion, a nonmovant must bring forth “sigmificant probative cvidence demonstrating the
existence of a triable issue of facL” In re Mupicipal Bond Reporting Antitust Litg., 672 F.2d 436,
440 (5th Cir. 1982). In this case, the undisputed evidence shows C2+ violated FCC ESN Orders
by emulating the cellular telephones of Houston Cellular customers.
inuiation b Violates FCC ESN Orders

10. On May 4, 1981, alter notice in the Federal Register, the FCC issued an Inquiry
Into the Use of the Bands 825-845 MH2 and 870-890 MHz for Cellular Communications Systems;
and Amendment of Parts 2 and 22 of the Commission’s Rules Relative to Cellular
Communications Systems, 86 F.C.C.2d 469 (1981). The FCC adopted technical specifications
for cellular telephones, including that each phone have a unique ESN. See 86 F.C.C.2d a1 593,
23,2, This FCC Order was published in the Federal Register on May 21, 1981 (46 Fed. Rep.

27655) with corrections on June 16, 1981 (46 Fed. Reg. 31417) (the First ESN Order) A copy of
the First ESN Order is attached as Exhibit “F". h




1. 1n response to an FCC Nolice of Proposed Rule Making, refcased June 12, 1992, 7
F.C.C. Red. 3658, and published in the Federal Register July 1, 1992, (57 Fed. Reg. 292060),

C2+ requested the FCC amend the Commission’s rules and allow companies to market ancillary
cellular cquipment thal emulates ESNs for the purpose of allowing more than one cellular telephone

to have the sume telephone number,

12.  On Scplember 9, 1994, after notice in the Federal Register, the FCC issued

. “Revision of Part 22 of theCommission Rules Governing the Public Mobile Services” (published
in the Federal Register on November 17, 1994, 59 Fed. Reg. 59502) (the Second ESN Order)

attached as Exhibit “B”. In the Second ESN Order, the FCC specifically rejected C2+'s proposed
amendment of the rules concerning emulation. The Commission wrote:

Further, we conclude that the practice of altering ccllular phoncs (o
“emnulate” ESNs without receiving the permission of the relevant cellular
licensee should not be allowed because (1) simultancous use of cellular
telephones fraudulently emitting the same- ESN without the licensee’s
permission could cause problems in some cellular systems such as
erroneous tracking or billing; (2) fraudulent use of such phones without the
licensce's permission could deprive ccllular carriers of monthly per
telephone revenues to which they are entitled; and (3) such altered phoncs
not authorized by the carrier, would therelore not fall within the licensee’s
blanket license, and thus would be unlicensed transmitters in violation of
Section 301 of the Act.

Secc paragraph 60 of Exhibit “B".
13. The Commission (urther concluded:

Nevertheless, with regard to existing equipment, we conclude that cellular
telephones with altered ESNs do not comply with the cellular system
compatibility specification! and thus may not be considered authorized
equipment under the original type acceptance. Accordingly, a consumer’s
knowing use of such altered cquipment would violate our rules. We (urther
believe thal any individual or _company_that _knowingly alters cellular
telephones to cause them to transmit an ESN other than the one orginally
installed by the manufacturer is aiding in the violation of our myles. Thus
we advise all cellular licensees and subscribers that the use of the C2+
altered cellular telephones constitutes a violation of the Act and our rules.

1 i - . .
Second _S_C}% F())rrcd\ cl:uS 47 CFR § 22,915, which became new 47 CFR § 22.933, adopted in the
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Sce paragraph 62.2 (emphasis added). The First ESN Order and Scecond ESN Orders are referred

to-as the FCC ESN Orders.
14. The FCC ESN Orders were regularly made, published in the lederal register, and

served on defendants by publication. 5 U.S.C. § 552(a)(1). See also, Fed.Crop. Ins. v. Mernll,
332 U.S. 380, 384-85 (1947). The orders adopied by the FCC constitule orders within the
meaning of § 401(b) (47 U.S.C. § 401(b)) of the Communication Act ol 1934.

2+ fully. Emula Ns of Housto lar Customers’

15.  C2+ did not seek or obtain permission from Houston Cellular to emulate the ESNs
of ils customers. Sce Deposition of Carol Patton al p. 44, 1. 2-20, See Affidavit of Mike Hanafin.
C2+'s conduct in emulating cellular telephones of Houston Cellular customers therefore violates
the FCC ESN Orders.

16.  C2+ is liable for its own acts as well as the acts of John C. Nelson, its authorized
agent. Under Texas law, what a principal does through her agent, she does hersell. Shaw v.
Kennedy, Lid,, 879 S.W.2d 240 (Tex.App.-Amarillo 1994 writ denied). In determining 2
principal’s vicarious liability, the proper question is whether the agcnt was acling within the scope

of the agency relationship when he commitied the act. Celtic Lile Ins. Co. v, Coats, 885 S.W.2d

96 (Tex. 1994). An agent may perform such acts as are necessary and proper (o accomplish the
purpose for which agency was crealed.  Polland & Cook v. Lehmann, 832 S.W.2d 729
(Tex.App.-Houston [ist Dist.} writ denied). The sole business entrusted to Nelson by C2+ under
the lease agreement was (o emulate cellular telephones, and for cach cellular telephone emulated,
Nelson used C2+'s lechnology, software, and expertise. Accordingly, Nelson acted as C2+'s

authorized agent in emulating the cellular telephones of Houston Cellular customers.

2The Second ESN Order also revised § 22.919(c), effective Janua '

, d§22¢ , e ry 1, 1995, to requirc all
manufacturers of cellutar telephones to design their telephones such that any attempt to Lrlemove,
:a:nper with, or change the ESN chip, will render the mobile transmitter inoperative. Thus, in new
elephones, Houston Cellutar and other cellular licensees should not be plagued with companics

that alter ESNs in violali '
telcphome inoperable on of the law. Any attempt to alier the ESN will render the cellular

6
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's duct Constitutes Negligence Per Se

17. Under Texas law, violation of an- administralive order, statute of ordinance s
negligence per se. Sheppard v. Judkins, 476 S.W.2d 102, 107 (Tex.Civ.App.-Texarkana 1971,
writ rel’d n.r.e.). The Restatement of Torts § 2888 (1965) provides that the upcxcuscd violation
of a legislalive enactment or administrative regulation which is adopted by the court as defining the
standard of conduct of a reasonable man, is negligence in itself.3 Generally, Texas courts adoptan |
administrative rule or regulation as a standard for negligence if a purpose of the rnule is to alford
protection to the class of persons to which the injured parly belongs against the hazard involved in
the particular case. Carler v. Willjam_Sommerville and_Son, Inc., 584 S.W.2d 274, 278 (Tex.

1979).
18.  The FCC states it enacted the FCC ESN Orders because altering ESNs “could cause

problems in some cellular systems such as erroneous tracking or billing” anq it “could depnive
cellular carriers of monthly per telephone revenues 1o which they are entilled.” See Second ESN
Order altached as Exhibit “B” at para. 60. Houslon Cellular has suffered the exact damages
anticipated by the FCC because of C2+'s emulation of Houston Cellular customers’ cellular
telephones: erroncous tracking and billing and lost monthly revenues, C2+ knew, or reasonably
should have known, its conduct would cause Houston Celfular lo sufler this harm. 4 The FCC
ESN Orders should therefore deline the standard of carc for C2+'s conduct relating 10 ccllular

carricrs.

3 The Fifth Circuit has affirmed that Texas law recognizes two distinct sources of legal duty
for negligence claims: duty arising from statute and general duty of due care recognized at common
law. Haves v, U.S,, 899'F.2d 438 (5th Cir. 1991).

... 4 Houston Cellular must show C2+'s violation of ECC ESN Orders proximately caused its
injuries. Sec Hudson v. Winn, 859 S.W.2d 504 (Tex.App.-Houston [lIst Dist.] 1993, writ
denied). Proximate cause has two essential elements: cause in fact and foreseeability. McCluce v.
Allied Stores of Texas loe,, 608 S,W.2d 901 (Tex. 1980). Foresceability is satisfied because
C2+, using ordinary intelligence, should have anticipated harm to Houston Cellular from its
negligent conduct. See McClure v. Alljed Stores of Texas [nc., 608 S.W.2d 901 (Tex. 1980).

9



the Alternati 's Conduct Canstitutes Common Law Negligence

19.  Under Texas law, C2+ had a duly to exercisc rcasonable care 10 avoid loreseeable

injury to Houston Cellular from its conduct and the conduct of Nelson. Sce El Chico v. Poole,
732 S.W.2d 306, 312 (Tex. 1987) (an actor must take allirmative steps (o avoid increasing danger
from another's conduct which the.aclor has, in part, crealed). C2+ should have known that
emulating the ESNg of cellular phones violated the FCC ESN Orders and would cause financial
harm to Houslon Cellular and any other carriers whose customers were affected. C2+ either failed
to keep current with FCC regulations or willfully disobeyed orders {rom the FCC.  In either case,
C2+'s emulation of cellular iclephones proximately caused Houston Cellular to suffer loss of
revenues, including the loss of air time and monthly access charges. C2+ is therefore liable or

common law negligence.

Houston Cellular is Entitled to Declaratory Relie{ Under 28 U.S.C, 2201 Et Seq.

20.  Pursuant to 28 U.S.C. 2201(a), Houston Cellular is entitled to a judgment {rom the
court declaring the rights and obligations of Houston Cellular and the defendant. Specifically,
Houston Cellular asks the court to declare:

(hH C2+ altering, translerring, emulating or manipulaling ESNS is a violation of
the FCC's ESN Orders;
(2) The use of cmulated or altered telephones is 2 violation of the FCC's ESN

Qrders and regulations;

(3)  C2+ has no right to alter, ransfer, emulate or manipulate cellular telcphones
of Houston Cellular customers:
(4) Advertising 0 emulate cellular tclcphones by C2+, its representalives,
franchisees, distributors, and other agents is a violation of the FCC’s ESN Orders: and

(5 Houston Cellular has suffered harm as a result of C2+'s unlawful emulation

of cellular telephones.



21 Pursuant to 28 U.S.C. § 2202, Houston Cellular is entitled to reimbursement of

_ the reasonable -and neccssary atiorncys’ -fees incurred by Houslon Cellular for bringing this

lawsuil.
CONCLUSION
22.  Houston Cellular requests this court enler summary judgment in its {avor holding
C2+ liable for emulating the ESN's of Houston Cellular customers and (or such other relicf, at law

or in equily, to which Houston Cellular is entitled.

Respectfully submitted,

By: //
7 Mark A. C(amgan
Federal 1.D. No. 498
State Bar No. 03875200

Carlton D. Wilde, Ir.
Federal 1.D. No. 10694
State Bar No. 21458001

500 Dallas Street, Suite 2600
Houston, Tcxas 77002
Telephonc: (713) 654-4400
Telecopier: (713) 654-8704

ATTORNEYS IN CHARGE FOR
HOUSTON CELLULAR TELEPHONE COMPANY

OF COUNSEL:

CARRIGAN, LAPIN, LANDA & WILDE, L.L.P.
500 Dallas Street, Suite 2600

Houston, Texas 77002

Telephone: (713) 654-4400

Telecopier: (713) 654-8704

Jay L. Bimbaum
District of Columbia Bar No. 412397
Federal 1.D. No. 03989-C
SKADDEN, ARPS, SLATE, MEAGHER & FLOM
1440 New York Avenue, N.W.
Washington, D.C. 20005
Telephone: (202) 371-7000
_ Telecopier: (202) 393-5760




T JIRT
IN THE UNITED STATES DISlR}CT col
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

HOUSTON CELLULAR C.A. NO. 95-617

TELEPHONE COMPANY %
v, §
JOHN C. NELSON, individuaily and g
d/b/a both CELL TIME CELLULAR and §
ACTION CELLULAR and DANNY §
HART, individually and d/b/a both §
ACTION CELLULAR and ACTION §
CELLULAR EXTENSION 8
QRDER
Houston Cellular Telephone Company filed a motion for partial summary judgmenl on
January 19, 1996. Because there arc no genuine issues of malterial fact and Houston Ccllular is
entitled to judgment as a matter of law, the court hereby ORDERS Houston Cellular’s motion for
summary judgment is GRANTED am.i judgment is entered in favor of Houston Cellular holding
C2+ Technology, Inc. (C2+) liable for negligence in emulating the ccllular telephones of Houston
Cellular employees. The Court also declares the following rights and obligations of Houston
Cellular and C2+:
(1) C2+ altering, transferring, emulating or manipulating ESNs is a violation of
the FCC's ESN Orders;
(2) The use of cmulated or altered telephones is a violation of the FCC's ESN

Orders and regulations;

3) C2+ has no right to alter, transfer, cmulate or manipulate ¢cellular telephones
of Houston Cellular customers; and

(4)  Advertising to emulate cellular phones by C2+, ils representatives,
franchisces, distributors and other agents is a violation of the FCC's ESN Orders, and

(5 Houston Cellular has suffercd harm as a result of C2+'s unlawful emulation

of cellular telephones. The Court also Orders Houston Cellular is entitled to recover

altorneys’ [ees incurred by Houston Cellular for bringing this lawsuit.




SIGNED this __ day of , 1996.

JUDGE PRESIDING




CERTIFICATE OF SERVICE

A true and correct copy of Plaintifi’s Motion lor Summary Judgment with s
corresponding Order was duly served upon all partics or their counsel of record by hand delivery,
properly addressed on this the 22nd day of January, 1996.

Mr. James Nash

Nash & Orlando, L.L.P. '
5851 San Felipe, Suile 890 .
Houston, Texas 77057 .
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